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CHAPTER I 

NATURE AND SCOPE OF THE STUDY 



American higher education was founded 1 on the traditional concepts 
of the European culture; namely, universities and colleges were founded 
hy religious groups for the primary purpose of perpetuating their own 
religious tenets. The colonial colleges were patterned after the 
English system of higher education in which the church established the 



institution with the state's encouragement and support. The mutual 



cooperation by church and state in the development of higher education 
in American continued until the last quarter of the eighteenth century 
A drastic decline in this church-state relationship followed the 



ratification of the First Amendment to the Constitution of the United 

o 

States in 1791. The First Amendment prohibited Congress from passing 
any law which would establish or favor any religion and established 



the principle of the separation of church and state, which has been 
followed by the legislatures and the courts to the present time. The 
church-state issue was challenged anew with the unprecedented increases 
in enrollment in institutions of higher learning during the 1960s. 

The higher education of the youth of America was considered essential 
to the "general welfare" and the "national security" of the United 



States by legislators and other governmental officials in 1965. In 



1 Harry G. Good, ^ History of Western Education (second edition; 
New York: The Macmillan Company, 1962), p, 58. 

*” Freeman Butts and Lawrence A. Cremin, A History of Education 
in American Culture (New York: Holt, Rinehart and Winston, 1953), p. 264 
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order to provide an opportunity for all qualified youth to attend an 
institution of higher learning, the federal government was faced with 
the necessity of providing funds to non-public colleges and universi- 
ties, However, the United States Supreme Court recently accepted a 
case on appeal from a Maryland court which challenged the constitu- 
tionality of providing public funds to non-public colleges and 
3 

universities. The extent to which the federal government was permitted 
to aid non-public institutions of higher learning was a current issue 
considered important for this study. 

From the time of the founding of Harvard College in 1636 to the 
present, colleges and universities organized under charters as private 
corporations. The state delegated such corporations the authority to 
conduct institutions of higher learning without supervision by state 
authorities until the early 1800s. The right of the college to 
exist without interference by the state government was impinged upon 
by the legislatures following the Revolutionary War; however, the 
decision of the United States Supreme Court in the Dartmouth College 
case in 1819 held the corporate charter of an institution to be a 
contract which could not be abrogated under the provisions of the 
Constitution of the United States. This decision was instrumental 
to the continued existence of the non-public institution of higher 
learning in the United States and, in effect, established the 
existence of a dual system of higher education in America. Most state 
legislatures have, however, gradually exerted more extensive super- 

3 

Horace Mann League of the United States , et ail. v . Tawes , 
governor , et al OJ Case No. 15, 850 Equity, Circuit Court for Ann 
Arundel County, March 11, 1965. 
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visory control over non-public institutions chartered by the state 
during the past several years. A study of the powers and limitations 
contained in the charters of a sample of institutions of higher learning 
from the year 1636 to 1965 was considered of value for the study. 

The decisions of the courts tend to reflect a changing society 
rather than maintaining the traditions of the past. The change in the 
concept of "charitable immunity" of non-public institutions, the 
question of "due process" in student dismissals, and the challenge of 
the concept of in loco jg_arentis as a valid basis for institutional 
control of the discipline of students were but a few of the areas in 
common law held important for study as an aid to college administrators. 

In 1965, some 1,100 four-year non-public colleges and univer- 
sities were in operation with a total enrollment which approached close 
to two-million students.^ This number represented one out of every 
three students enrolled in higher education in the United States. 

Figures of the United States Office of Education projected an enroll- 
ment increase of nearly one million students by 1974 5 and provided 
further indication for the need of a study of the legal status of 
non-public higher education in America. 



Statement of the Problpm 

It was the purpose of the study to determine the legal status 
of the non-public college and university in the United States. The 

lft , c *?\ Mood, SegBiBS fali Enrollment in Higher Education . 

* u *) ited States Office of Education (Washington, D.C.t United 
States Government Printing Office, 1966), p. 7. 

c . ^Kenneth A. Simon and Marie G. Fullam, Projections of Educational 
£2. l g . Z ^ r . 75, United States Office of Education (Washington, 
D,c * • United States Government Printing Office, 1965), p. 10. 




4 



identification of principles of both substantive and common law 
governing the organization and operation of non-public institutions 
of higher learning was a primary objective of the study. 

The substantive law constituted the written law of record under 
which non-public institutions of higher learning received the authority 
to exist and to operate. All substantive law was subject to legal 
interpretation by the courts, The sub-problems of the study related 
to substantive law were two in number: (1) the determination of the 

status of the non-public college and university in the constitutions 
and the statutes of the fifty states, and (2) the determination of 
the status of the non-public college and university explicit in the 
charters of these institutions. 

The holdings of the courts provided the "unwritten 11 or common 
law of record pertinent to the operation of the non-public institu- 
tions of higher learning. The principles of common law developed 
from the established judicial decisions rendered by courts of competent 
jurisdiction. Such decisions served as precedents to be followed in 
future court actions. The sub-problems of the study which pertained 
to the common law were four in number: (1) the determination of the 

corporate rights, liabilities, and responsibilities involved in the 
operation of non-public institutions of higher learning; (2) the 
determination of rights and responsibilities of the states and 
municipalities in supervision and control of non-public institutions 
of higher learning; (3) the determination of principles of law enunciated 
by the courts relative to student rights, liabilities, and responsi- 
bilities involved in the operation of non-public institutions of higher 
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learning; and (4) the determination of the extent to which the states 
and the federal government were permitted to supply tax aid to the 
non-public college and university. 

Importance of the Study 

The need for the study of the legal status of the non-public 
institution of higher learning was apparent in the current professional 
literature, in the increased numbers of students enrolled in such 
institutions, and in the increased tensions evidenced by the reports 
of faculty and student unrest on some of the campuses resulting in 
litigation in the courts. 

Literature in the f ie Id . The legal aspects of higher education 
were treated in two major books published between 1960 and 1965. 

M. M. Chambers, in the Colleges and the Courts Since 1950 . 6 included 
the significant cases litigated in the courts since 1950 for public 
higher education and devoted an entire chapter to problems unique to 
private colleges and universities. The American Council on Education 
published a book on college law written by Blackwell^ for the purpose 
of giving the college administrator an awareness and understanding of 
basic law and legal concepts related to the operation of the colleges. 

The book was intended to assist the administrator in planning proce- 

* 

dures for campus administration which would minimize the possibility 
6 

M. M. Chambers, The Colleges and the Courts Since 1950 (Danville, 
Illinois: The Interstate Printers & Publishers, Inc., 1964). 

^Thomas Edward Blackwell, College Law : A Guide for Administrators 
(Washington, D.C.: American Council on Education, 1961). 



